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CHAPTER -1
INTRODUCTION

Q1. How did the Hindu Succession Act, 1956 amended?

The Hindu Succession Act, 1956 was enacted to amend and codify the law relating to
intestate or unl4willed succession among Hindus, Buddists, Jains and Sikhs. The Act is
enacted to codify a uniform and comprehensive system of inheritance and succession. The
Hindu Succession Act, 2005 was amended to remove the gender discrimination on the

Succession. The Act consists of 30 sections, III chapters and One Schedule.

Q2. What is the purpose of the act?
e To know the general rules for succession.
e To know the distribution of property among the heirs.

e To know the distribution of property among heirs of the females.

CHAPTER - 11

INTESTATE SUCCESSION (SEC.5 - 17)

Q3. What is the devolution of interest in coparcenary property?

o After the commencement of the Hindu Succession (Amendment) Act, 2005, the
daughter of the Joint Hindu family governed by the Mitakshara law shall be the
coparcener.

e The daughter, by birth shall become the coparcener, have the same rights in the
coparcenary property and be subject to the same liabilities of the coparcenary property
as the son.

e Any reference to the Hindu Mitakshara coparcener shall be deemed to include to a
daughter of a coparcener and it shall not affect or invalidate any disposition or
alienation including any partition or testamentary disposition of property which had

taken place before 20th day of December 2004.
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e Any Hindu female becomes entitled to the property by her with the incidents of
coparcenary ownership and the property capable of being disposed of by her by
testamentary disposition.

e When a Hindu dies after the commencement of the Hindu Succession (Amendment)
Act, 2005, his interest in the property of the Joint Hindu family governed by the
Mitakshara law shall devolve by testamentary or intestate succession and not by
survivorship.

e If a partition had made in the Coparcenary property, the daughter is allotted the same
share as the son and the share of the pre-deceased daughter as alive at the time of
partition shall be allotted to the surviving child of such predeceased son or pre-
deceased daughter and the share of the pre-deceased child of a pre-deceased son or
of a pre-deceased daughter as if such child had alive at the time of partition, shall be
allotted to the child of such pre-deceased child of such pre-deceased child of the
predeceased son or a pre-deceased daughter.

e No court shall recognize any right to proceed against a son, grandson or grand-
daughter for the recovery of any debt due from his father, grandfather or great-
grandfather on the pious obligation on the commencement of the Hindu Succession
(Amendment) Act, 2005.

o If the debt contracted before the Hindu Succession (Amendment) Act, 2005 does not
affect creditor to proceed against the son, grandson or great-grandson and alienation
shall be enforceable under pious obligation to the same extent as if the Hindu

Succession (Amendment) Act, 2005 has not been enacted. (Sec.6)

Q4. What are the general rules of succession in the case of males?
e The property of a male Hindu dying Intestate shall devolve upon the heirs being the
relatives as mentioned in Class I of the Schedule.
o If there is no heir of Class I upon the heirs specified in the Schedule Class II.
o If there is no heir of II Classes then the agnates of the deceased and if there is no

agnate, upon the cognates of the deceased. (Sec.8)
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Q5. What is the procedure to distribute the property among the heirs in the
Schedule?

e The property shall be divided among the heirs in Class I of the Schedule.

e The intestate’s widow or if there are more widows than one all the widows together
shall take one share.

e The surviving sons and daughters and the mother of the intestate shall each take one
share.

e The heirs in the branch of the pre-deceased son or each pre-deceased daughter of the
intestate shall take between them one share.

e The distribution among the heirs in the branch of the pre-deceased son shall be made
that this widow and the surviving sons and daughters get equal portions and the
branch of his pre-deceased sons gets the same portion.

e The heirs in the branch of pre-deceased daughter shall be made that the surviving
sons and daughters get equal portions. (Sec.10)

e The property of an intestate shall be divided between any one entry in Class II of the
Schedule to share equally. (Sec.11)

e The order of succession among agnates and cognates shall be determined with the
rule of preference laid down.

1. Of two heirs, the one who has fewer or no degree of ascent is preferred.

2. Where the number of degrees of ascent is the same or none, that heir is preferred
who has fewer or no degrees or descent.

3. Where neither heir is entitled to preferred to the other under Rule 1 or Rule 2 they
take simultaneously. (Sec.12)

e To determine the order of succession among agnates or cognates, the relationship
shall be reckoned from the intestate to the heir in terms of degrees of ascent or
degrees or both.

e The degrees of ascent and degrees of descent shall be computed inclusive of the
intestate and every generation constitutes a degree either ascending or descending.
(Sec.13)
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Q5. Whether the property of a female Hindu to be her absolute property?
e Any property possessed or acquired by a female Hindu shall be a full owner and not a
limited owner of the property.
e It shall not apply to any property acquired by way of gift or under a will or any other
instrument or under a decree or order of a civil court or under an award or which

prescribe a restricted estate in such property. (Sec.14)

Q6. What are the general rules of succession in the case of female Hindus?

e The property of a female Hindu dying intestate shall devolve, upon the sons and
daughters including the children of any pre-deceased son or daughter and the
husband, the heirs of the husband, the mother and father, the heirs of the father and
lastly upon the heirs of the mother.

e Any property inherited by a female Hindu from her father or mother shall devolve, if
there is absence of son or daughter of the deceased including the children of any pre-
deceased daughter not upon the other heirs in 15(1), but upon the heirs of the father.

e Any property inherited by a female Hindu from her husband or her father-in-law shall
devolve, on the absence of any son or daughter of the deceased including the children
or any pre-deceased son or daughter not upon the heirs specified in 15(1), but upon
the heirs of the husband. (Sec.15)

Q7. What is the order of succession and manner of distribution among heirs of a
female Hindu?
e The order of succession among the heirs as under Sec.15 and the distribution of the
intestate’s property among the heirs shall take place,
e Among the heirs under Sec.15(1) in one entry shall be preferred to those in any
succeeding entry and those included in the same entry shall take simultaneously.
e If any son or daughter of the intestate has pre-deceased the intestate leaving his or
her children alive at the time of intestate’s death, the children of such son or daughter
shall take between them the share which such son or daughter would have taken if

living at the intestate death.
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e The devolution of the property of the intestate on the heirs shall be in the same order
and the same rules applied as if the property had been the father’s or the mothers or
the husband’s and such person had died intestate immediately after the intestate’s
death. (Sec.16)

Q8. What are the general provisions relating to the succession under this act?

e The heirs related to an intestate by full blood shall be preferred to heirs related by
half-blood. (Sec.18)

e If two or more heirs succeeded together of the intestate property, they shall take the
property as per capita and not as per stripes and as tenants in common and not as
joint tenants. (Sec.19)

e When a child was in the womb at the time of an intestate and who is born alive have
the same right to inherit to the intestate as if he or she has been born before the
death of the intestate. (Sec.20)

e When two persons died in the circumstances rendering it uncertain, where either of
them survived the other it is presumed that until the contrary is proved the younger
survived the elder. (Sec.21)

e A person who commits murder or abets the commission of murder shall be disqualified
from inheriting the property of the person murdered or any other property. (Sec.25)

e A Hindu has ceased or ceases to be a Hindu by conversion to another religion, children
born to him or her after such conversion and their descendants shall be disqualified
from inheriting the property of any of their Hindu relatives unless such children or
descendants are Hindus at the time when the succession opens. (Sec.26)

e If any person is disqualified from inheriting any property, it shall devolve as if such
person had died before the intestate. (Sec.27)

e No person shall be disqualified from succeeding to any on the ground of any disease,
defect or deformity or any other ground. (Sec.28)

o If an intestate has left no heir qualified to succeed to his or her property such property
shall devolve on the Government and the Government shall take the property subject

to all the obligations and liabilities.
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CHAPTER - 111
TESTAMENTARY SUCCESSION (SEC.30)

Q9. What is testamentary succession?

Any Hindu may dispose of the property by will or other testamentary disposition. Any
property which is capable of being disposed of by him or by her with the provisions of the
Indian Succession Act, 1925 or any other law being in force and applicable to Hindus.
(Sec.30)

CASE LAWS

Case 1.

Gurupad V. Hirabai, AIR 1978 SC 1239.

The death of the coparcener leaving a Class I female relation does not destroy the jointness
of the family. Under Sec.6 the share of the female heir becomes fixed on the theory of
notional partition. Against her volition there can be no disruption of the joint family. Thus,
notwithstanding the death of the coparcener, the remaining member of the family continues
to hold the family properties together though the individual interest of the female members

thereof in the family properties had become fixed.

Case 2.
Ramesh Verma V. Smt.Lajesh Saxena, AIR 1998 MP 46.
The death of a male Hindu after the commencement of the Act, his widow, son and daughter

though married being in the Class-I heirs are entitled to succession.

Case 3.
T. Madhava Kurup V. T.C Madhava, AIR 2006 SC 1941.
If the descent is traceable only through females, in the absence of a female member, the

Tavazhi must come to an end with no chance of there being a female member continues the
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line. The rule of survivorship in such circumstances ceases to operate and the surviving male
members, in the absence of a Tavazhi, must inherit the property as tenants-in-common, and

share it equally.

Case 4.
Bhogadi Kannababu V. Vuggina Pydamma, AIR 2006 SC 2403.
The matter relating to the right of children born out of null and void marriage to inherit their

father’s property and held that they inherit the property of their father along with other heirs.

Case 5.

Vineeta Sharma V. Rakesh Sharma, Civil Appeal Diary No.32601 of 2018.

Held - The partition for the purpose of Sec.6(5) of the Hindu Succession Act based on oral
evidence alone cannot be accepted. However, in exceptional cases where a plea of oral
partition is supported by public documents and partition is finally evinced in the same manner
as if it had been affected by a decree of the court. The effect of the legislative provisions
concerning partition was considered, and it was held that a preliminary decree merely the
shared and on which law confers equal rights upon the daughter that is required to be

recognized.

Case 6.

M.Arumugam V. Ammaniammal and others, 2020 SCC OnLine SC 15.

Held - Under Sec.6 and 8 of the Act, on the death of a Hindu male, the notional partition of
his property will take place, and it will devolve on the legal heirs based on their shares. Such
property will no longer retain the character of a Joint Family Property after such partition. The
heir will take after the property as tenants in common and will enjoy joint possession till the

property is demarcated on their respective shared as per a settlement deed.

Case 7.

Vickram Bahl & Anr V. Vickram Bahl & Anr., CS(0S)78/2016 & 1A No.2362/2016.
Held - The rights in favor of the ultimate beneficiary under the mutual will accrue on the
demise of either of the executants and during the lifetime of the other executant of the

mutual will.
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Case 8.

Kalindi Damoda Garde (D) V. Manohar Laxman Kulkarni, (2020) 4 SCC 335.

Held - If the natural father retains the right to give in adoption his son is born before his own
adoption. Therefore, if he has a right to give his son in adoption, such a son has a right to
inherit property by virtue of being an agnate. The children born to adoptee before his

adoption entitled to inherit his property in the adoptive family.

Case 9.

Madhuri Doulatram Choitram V. Lachmandas Tusiram Nayar & Ors., 2019 SCC
OnlLine Bom 6111.

Held - Where a Karta has not been appointed, any member of the Hindu Undivided Family
may represent the family in the capacity of a co-owner, in a suit for eviction of tenants from

the demised premises.

Case 10.
Govindbhar Vihotabhai Patel & Ors V. Patel Ramanbhai Mathurbhai, Civil Appeal

No. 7528 of 20189.
Held - As per Mitakshara Law of Succession, the father’s self-acquired property given to the
son by way of will or gift retain the character of self-acquired property and will not become

ancestral property, unless a contrary intention is expressed in the testament.
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