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CHAPTER -1
INTRODUCTION

Q1. How did the Hindu Marriage Act, 1955 amend?

The Hindu Marriage Act, 1955 was enacted by the Parliament in 1955 to codify marriage law
between Hindus. It extends to the whole of India except Jammu & Kashmir. It also applies to
Hindu Domiciled in the territories to which this Act extends who are outside the said

territories. The Act consists of VI chapters and 30 Sections.

Q2. What is the purpose of the Hindu Marriage Act, 1955?
e An act to amend and codify the law relating to marriage among Hindus.
e To know the ceremonies performed and the validity of such Hindu marriage.
e To know the cohabitation rights of the bride and the groom.

e To know the jurisdiction and procedure of the court.

CHAPTER - 11

HINDU MARRIAGES (SEC.5 - 8)

Q3. What is the procedure to conduct Marriage under the Hindu Marriage Act?

A marriage can be solemnized between two Hindu if the following conditions are fulfilled.

Condition:
e Neither party has a living spouse at the time of marriage.
e Neither party is incapable of giving valid consent due to unsoundness of mind.
e Either of the party is suffered from a mental disorder is extend as to be unfit for
marriage and the procreation of children.
e Either of the party has been subject to recurrent attacks on insanity.
e The bridegroom must complete twenty years of age and the bride to complete

eighteen years of age at the time of marriage.
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e The parties should not be within the prohibited relationship unless the custom or usage
permit of a marriage between the two.
e The parties are not sapindas of each other unless the custom or usage permit of a

marriage between the two. (Sec.5)

Ceremonies:
e The Hindu Marriage shall be solemnized with the customary rights and ceremonies of
either party.
e Where such rights and ceremonies include the saptapadi, the marriage becomes

complete and binding within the seventh step. (Sec.7)

Q4. What is the procedure to register the marriage under the Hindu Marriage Act,
1955?

e For the purpose of facilitating the proof of Hindu marriages, the State Government
may make rules for the parties to register the marriage in such a manner and subject
to such conditions as prescribed in a Hindu Marriage Register kept for the purpose.

e Any person contravening any rule made shall be punishable with a fine which may
extend to twenty-five rupees.

e The Hindu Marriage Register shall be kept open for inspection and shall be admissible
as evidence of the statements and certified extracts on the application are given to the
Registrar on payment of the prescribed fee.

e The validity of the Hindu Marriage shall in no way be affected by the omission to make
the entry. (Sec.8)

CHAPTER - 111
RESTITUTION OF CONJUGAL RIGHTS (SEC.9 - 10)

Q5. What is the restitution of conjugal rights?
e When either the husband or the wife without reasonable excuse withdrawn from the
society of the other, the aggrieved party may apply petition to the district court for

restitution of conjugal rights.
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e If the court is satisfied with such a petition and there is no legal ground why the
application should not be granted may decree restitution of conjugal rights.
e If there is a reasonable excuse for withdrawal from society, the burden of proving

reasonable excuse shall be on the person who has withdrawn from society. (Sec.9)

Q6. What is judicial separation?

e When the party to marriage whether solemnized may present a petition praying for a
decree for judicial separation on any grounds specified under Sec.13(1)and in case of
wife in any grounds on which a petition for divorce might have been presented.

e Where a decree for judicial separation has been passed, the petitioner is no longer
cohabit with the respondent.

o But the court may on application by petition of either party and on being satisfied with
such petition, rescind the decree if it considers it just and reasonable to do so.
(Sec.10)

CHAPTER - IV
NULLITY OF MARRIAGE AND DIVORCE (SEC.11 - 18)

Q7. What is void and voidable marriage?
Void Marriage:
e Any marriage solemnized shall be null and void and may on a petition presented by
either party against the other party be declared by a decree of nullity if contravenes

any one of the conditions specified under Sec.5(i), (iv) & (v) of the act. (Sec.11)

Voidable Marriage:
Any marriage solemnized shall be voidable and may be annulled by a decree of nullity on any

of the following grounds.
o If the marriage has not been consummated owing to the impotence of the respondent.
o If the marriage in contravention of the condition specified in Sec.5(ii) of the act.
e When the consent of the petitioner or the consent of the guardian in the marriage of
the petitioner was obtained by force or by fraud as to the nature of ceremony or as to
any material fact or circumstance of the respondent.

o If the respondent was pregnant by some person other than the petitioner.
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No Petition For Annulling The Marriage:

e If the petition is presented more than one year after the force had ceased to operate
or the fraud had been discovered.
o If the petitioner with his or her full consent lived with another party to the marriage as

husband or wife after the force has ceased to operate. (Sec.11)

The Petition Shall Be Entertained:
o If the petitioner was at the time of the marriage ignorant of the facts alleged.
e That the material intercourse with the consent of the petitioner has not taken place.
(Sec.12)

Q8. What are the grounds to make an application for divorce?

e After the solemnization of the marriage either party had voluntary sexual intercourse
with any person other than his or her spouse.

o If the petitioner is treated with cruelty.

o If the petitioner is deserted for a continuous period of not less than two years
immediately preceding the presentation of the petitioner.

e Ceased to be a Hindu by conversion to another religion.

e Has been of unsound mind or has been suffering continuously or intermittently from
mental disorder and the petitioner cannot live with the respondent.

e Has been suffering from venereal disease in a communicable form.

e Has been not heard of being alive for a period of seven years or more by those
persons who would naturally have heard of it if the party had been alive.

o If there is no resumption of cohabitation between the parties to the marriage for a
period of one year or upwards after the passing of a decree for judicial separation in
the proceedings to which they were the parties.

o If there is no restitution of conjugal rights between the parties to the parties for a
period on one year or upwards after passing a decree for restitution of conjugal rights
in a proceeding to which they were parties.

e A wife may present a petition for the dissolution of her marriage by a decree of

divorce.
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e In the case of any marriage solemnized, the husband had married again or that any
other wife or the husband married before the solemnization of the marriage of the
petitioner.

o If the wife is alive at the time of the presentation of the petition or the husband is
been guilty of rape, sodomy or bestiality.

e When she is living apart and that passing of such decree or order, cohabitation
between the parties has not been resumed for one ward or upwards.

e If her marriage whether consummated or not was solemnized before she attained the
age of fifteen years and she has repudiated the marriage that the age but before

attaining the age of eighteen years. (Sec.13)

Alternate Relief In Divorce Proceedings:
e The petition for dissolution of marriage by a decree except the petition is founded on

the ground mentioned under Sec. 13(1) (ii), (vi) & (vii) of the act, the court may if it
considers it just on the circumstance of the case pass instead of a decree of judicial
separation. (Sec.13A)

Divorce By Mutual Consent:

e The petition for dissolution of marriage by a decree of divorce may be presented to the
district court by both the parties to marriage together on the ground that they have
been living separately for a period of one year and more.

e They have not been able to live together and they have mutually agreed that the
marriage should be dissolved.

o If the parties have not withdrawn the petition within six months after the date of
presentation and not later than eighteen months after the said date, the court if
satisfies, after hearing both parties make an inquiry and shall pass a decree of divorce
declaring the marriage to be dissolved with the effect from the date of the decree.
(Sec.13B)

e The court shall not entertain the petition within one year of marriage for dissolution of

marriage by a decree of divorce unless the date of presentation of the petition.
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No Petition For Divorce To Be Presented Within One Year Of Marriage:

e The court may allow a petition to be presented before one year has elapsed on the
ground on one exceptional hardship to the petitioner or of exceptional depravity on the
part of the respondent.

e But if it appears to the court that there is any misrepresentation or concealment in the
nature of the case, and the decree pronounced by the court shall not have effect until
after the expiry of one year or may dismiss the petition.

e If any application is disposed for leave to present a petition for divorce before the
expiry of one year, the court shall on the interest of any children of the marriage and
check whether there is a reasonable probability of reconciliation between the parties

before the expiration of the one year. (Sec.14)

Q9. When the divorced persons may remarry?
e Divorce persons may marry again when the marriage is dissolved by a decree of
divorce either there are no rights of appeal against the decree, or
o If there is any right to make an appeal, the time for appeal has expired without an
appeal has been presented, or
e An appeal has been presented but has been dismissed it shall be lawful for either party

to the marriage to marry again. (Sec.15)

Q10. What is the legitimacy of children in the void and voidable marriage?

e Any child of null and void marriage would be legitimate, if the marriage had been valid
shall be legitimate on the commencement of Marriage Laws.

e When a decree of nullity is granted to a voidable marriage under Sec.12 and any child
begotten or conceived before the decree, the child shall be a legitimate child
notwithstanding the decree of nullity.

e If the marriage is annulled by a decree of nullity or in null and void, any rights in or to
the property of any person other than parents, such child would not have been
incapable of possessing or acquiring any such rights by reason or his not being the

legitimate child of his parents. (Sec.16)
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Q11. What is the punishment for bigamy and contravenes of other condition for a
Hindu Marriage under this act?

e Any marriage between two Hindus solemnized is said to be void at the date of the
marriage either party had a husband or wife living and punished under the Sec.494
and 495 of the Indian Penal Code. (Sec.17)

e In the case of contravention of the condition specified under Sec.5(iii) of the act shall
be punished with simple imprisonment which may extend to fifteen days or with a fine
which may extend to one thousand rupees or with both.

e In the case of contravention of the condition specified under Sec.5(iv) or (v) shall be
punished with simple imprisonment which may extend to one thousand rupees or with
both. (Sec.18)

CHAPTER -V
JURISDICTION AND PROCEDURE (SEC.19 - 28A)

12. What is the jurisdiction and procedure of the court under this act?
Every petition under this act shall be presented before the district court within the local limits

of the original civil jurisdiction.

e Where the marriage was solemnized

e Where the respondent at the time of presentation of the petition resides or,

e Where the parties to the marriage last resided together or

e Where the petitioner is residing at the time of the presentation of the petition where
the respondent residing outside the territories or has not been heard of a being alive
for a period of seven years or more by those persons who would naturally have heard

of him if he were alive. (Sec.19)
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Contents and Verification:

e Every petition presented shall state the distinctly as the nature of the case permit the
facts on which the claim to relief is founded and that there is no collusion between the
petitioner and the other party to the marriage.

e The statements contained in every petition under this Act shall be verified by the
petitioner or some other competent person in the manner required by law for the

verification of plaint and at the hearing be referred to as evidence. (Sec.20)

Power To Transfer Petitions In Certain Cases:

e The petition presented to a district court having jurisdiction for a decree for judicial
separation or a decree of divorce and or presented in the same district court or a
different district court in the same state or a different State the petition shall be dealt
with Sec.21A(2).

o If the petitions are presented to the same district court, it shall be tried and heard
together by that district court.

o If the petitions are presented to different district courts, the petition resented shall be
transferred to the district court in which the earlier petition was presented and both
the petitions shall be heard and disposed of together by the district court.

e The court or the Government be competent under the Code of Civil Procedure, 1908 to
transfer any suit or proceeding from the district court in which the later petition has
been presented to the district court and the earlier is pending, it shall exercise its
power to transfer such later petition as if it had been empowered under the code.
(Sec.21-A)

e Every petition under this Act shall be tried expeditiously as possible and endeavor shall
be made to conclude the trial within six months from the date of service of notice to
the petition on the respondent.

e Every appeal under this act shall be heard expeditiously and endeavour shall be made
to conclude the hearing within three months from the date of service of notice of
appeal on the respondent. (Sec.21-B)

e No document shall be inadmissible in evidence in any proceedings at the trial of a
petition under this Act on the ground that it is not duly stamped or registered.
(Sec.21-C)
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e Every proceeding shall be conducted in camera and it shall not be lawful for any
person to print or publish any matter in relation to such proceeding except a judgment
of the High Court or of the Supreme Court printed or published with the previous
permission of the court.

e If any person contravention of this provision of the act, he shall be punishable with a

fine which may extend to one thousand rupees. (Sec.22)

Decree In Proceedings:
e If the court is satisfied that any of the grounds of granting relief exists and the

petitioner is not in any way taking advantage of his or her own wrong or disability for
the purpose of such relief.

e On the ground of cruelty the petitioner has not in any manner condoned the cruelty.

e When the divorce is sought on the ground of mutual consent, such consent has not
been obtained by force, fraud or undue influence.

e The petition is not presented or prosecuted in collusion with the respondent to do
inconsistency with nature and to bring reconciliation between the parties.

e The court may on the desire of the parties thinks fit and proper to adjourn the
proceedings for a reasonable period not exceeding fifteen days and refer the matter to
any person nominated by the court.

e Where a marriage is dissolved by a decree of divorce, the court passing the decree

shall give a copy to parties at free of cost. (Sec.22)

Custody Of Children:
e The court may pass any interim orders and make such provisions in the decree related

to custody, maintenance and education of minor children.

Disposal Of Property:

e The court may if it thinks deems just and proper to any property presented at or about
the time of marriage belong jointly to both the husband and the wife and the court
may from time to time revoke, suspend or vary such orders and provisions made.
(Sec.27)
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Appeals From Decree And Orders:
e All decrees made by the court shall be appealable as the court exercising of the

original civil jurisdiction.

e There shall be no appeal under this section on the subject of costs only.

e Every appeal shall be preferred within a period of ninety days from the date of decree
or order.

e All decrees and orders made by the court in any proceeding under this Act shall be
enforced as the decrees and orders of the court made in exercise of its original civil
jurisdiction. (Sec. 28)

Q13. What relief can be sought by the respondent in divorce and other
proceedings?

e In any proceedings for divorce or judicial separation or restitution of conjugal rights,
the respondent may not only oppose the relief on the ground of petitioner’s adultery,
cruelty or desertion but also can make a counter-claim or any other relief.

e If the petitioner's adultery, cruelty or desertion is proved, the court may give the

respondent such relief seeking in the petition. (Sec.23-A)

Q14. How to claim for expenses during the proceedings?

e If it appears to the court that the wife or the husband had no independent income
sufficient for her or his support, order the respondent to pay to the petitioner the
expenses of the proceedings and monthly during the proceeding such sum as
regarding the petitioner’s own income.

e The application for payment of the expenses of the proceedings and such monthly sum
during the proceedings be disposed of within sixty days from the date of service of
notice on the wife or the husband. (Sec.24)

e If the court order the wife or the husband to the respondent shall pay to the applicant
for her or his maintenance and such gross sum or such monthly or periodical sum for a
term not exceeding the life of the applicant on regard to the respondents income or
other property, the applicant income and other property and the conduct of the parties

and other circumstance of the case.
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e If the court satisfies that there is any change in the circumstance of either party
at the time after making an order, the court may vary, modify or rescind any
such order as it deems fit.

o If the court satisfied that the party in whose favor an order has been passed is
remarried and if such party is a wife or he has sexual intercourse with any
women outside the wedlock the court may vary, modify or rescind any such
order as it deems fit. (Sec. 25)

CASE LAWS

Case 1.

Bipin Chander V. Prabhawati, AIR 1957 SC 176.

For desertion spouse is concerned there is Factum of separation i.e living apart and away
from the deserted spouse and an intention to bring cohabitation to end permanently. It
should prove that on the part of the deserted spouse that there was an absence of consent
the separation and absence of consent giving reasonable cause to the spouse to leave the

matrimonial home.

Case 2.

Vinita Saxena V. Pankaj Pandit, AIR 2006 SC 1662.

Where the parties are young and the mental disorder is of such a type that sexual act and
procreation of children is not possible, it may furnish a good ground for nullifying the

marriage.

Case 3.

M.M. Malhotra V. Union of India, AIR 2007 SC 80.

Held - The husband married a woman during the subsistence of her first marriage such
marriage being null and void his subsequent marriage to another woman would not be the

case of plural marriage.
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Case 4.

Deepak kumar And another V. State of Haryana and others, 2020 SCC OnLine P&H
759.

The Punjab and Haryana High Court held that the concerned authorities to register the
marriage of a Hindu Couple, while holding that marriages solemnized in violation of age

restrictions under Sec.5 of the Hindu Marriage Act, are not void.

Case 5.

Rakesh Malhotra V. Krishna Malhotra, 2020 SCC OnLine SC 239.

The Supreme Court held that a petition filed by a wife under Sec.125 of the Code of Criminal
Procedure who was earlier granted permanent alimony under Sec. 25 of the Hindu Marriage

Act cannot be entertained.

Case 6.

Binod Kumar V. Union of India, Civil Writ Jurisdiction Case No.8078 of 2007.

If it is presumed that the first wife of the appellant had given her consent for second
marriage then the consent of the first wife of the appellant does not give the right to
solemnize his second marriage during the lifetime of the first wife. The appellant could not

succeed to point out any violation of natural justice or any violation of rules.

Case 7.

Rani Narasimha Sastry V. Rani Suneela Rani, 2019 SCC OnLine SC 1595.

When a husband undergoes a trial in which he is acquitted of the allegation of offence leveled
by his wife under Sec.498-A of Indian Penal Code, it cannot be said that no cruelty has meted

on him.
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Case 8.

Ravinder Kaur V. Manjeet Singh, 2019 SCC OnLine SC 1069.

The legal course adopted by a wife to protect her rights cannot be considered as inflicting
cruelty on the husband. The court also says that the irretrievable breakdown of the marriage

by itself is not a ground provided under the statute for seeking dissolution of marriage.

Case 9.

Arunkumar V. Sreeja, WP (MD) No.4125 of 20189.

The registration authorities had refused to recognize and register their marriage solemnized
in a temple. The authorities stated that a transwoman cannot be treated as ‘bride’ as per
Sec.5 of the Hindu Marriage Act, 1955. the court directed the authorities to register a

marriage solemnized between a man and a transwoman.

Case 10.

Mohammed Salim V. Shamsudeen, 2019 SCC 4 130.

The child born out of a marriage between a Muslim man and his Hindu wife is entitled to
claim a share in his father’s property. The court says that the marriage of a Muslim man with

an idolater or fire-worshipper is neither a valid nor void marriage, but is merely an irregular

marriage.
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