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Q1. How did Protection of Human Rights act, amended?
Human Rights are drawn upon religious, cultural, philosophical and legal developments.
Human rights have its origin in natural law and natural law. The Protection of Human Rights

Act, 1993 consists of VIII chapters and 43 sections.

Q2. What is the purpose of the act?
e The act protects the people from state while taking away the human rights of the
citizens.
e To know the procedure of the constitution of the National Human Rights Commission.
e To know the powers and functions of the chairperson and members of the Human
Rights Commission.

e To know the procedure to establish Human Rights courts.

Q3. What is Human Rights?
Human rights mean the rights relating to life, liberty, equality, and dignity of the individual
guaranteed by the Constitution of India or International Covenants and the same is

enforceable in Indian Courts. It is defined under Sec.2(d) of the act.

CHAPTER 11
NATIONAL HUMAN RIGHTS COMMISSION (Sec.3 - 11)

Q4. How did the National Human Rights Commission constitute and its
composition?
e The Central Government shall constitute the body known as the National Human
Rights Commission to perform the functions under this act.

e The commission shall consist of one Chairperson and four members.
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e The Chairpersons of the National Commission of minorities and the National
Commission for women shall be the member of the commission to perform of the
function of Sec.12 of the Act.

e The Secretary-General who shall be the Chief Executive Officer of the Commission.
(Sec.3)

Q5. What is the qualification and disqualification of the Chairperson and other
members?
Qualification

e A chairperson who has been a Chief Justice of the Supreme Court.

e One member who is or has been a Judge of the High Court.

e One member who is or has been the Chief Justice of the High Court.

e Two members to be appointed amongst persons having knowledge or practical

experience relating to human rights. (Sec.3)

Disqualification

e The Chairperson or any other person shall resign his office in writing to the President
of India.

e The Chairperson or any other person shall be removed from office only by the order of
the President of India on the ground of proved misbehaviour or incapacity after the
Supreme Court on a reference made it to the President on inquiry held in accordance
with the procedure prescribed the Supreme Court of India.

e The President may remove the Chairperson or the member,

1. If he has adjudicated as insolvent,

2. If he is engaged in any paid employment outside the duties of his employment,
3. If he is unfit to continue in office by reason of affirmity of mind or body,

4. If heis declared as unsound mind and declared by the competent court,

5. If he is convicted and sentenced to imprisonment for an offence on the opinion

of the President involves moral turpitude. (Sec.5)
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Term of Office

e The chairperson shall hold office for a period of five years or until he attains the age of
seventy years. He is eligible for re-appointment for a period of five years.

e A person appointed as a member shall hold office for five and shall be eligible for re-
appointment for five years.

e No member shall be appointed after attaining the age of seventy years.

e On ceasing of the appointment of officers, the Chairperson or member is not eligible
for re-appointment. (Sec.6)

e Any vacancy on the death or resignation of the chairperson, the President may appoint
anyone member as a Chairperson until the appointment of the Chairperson.

e If such one Chairperson is on leave shall authorize any one of the members to
discharge the function of the Chairperson until the resumes. (Sec.7)

e No act or proceeding of the commission shall be questioned merely on the ground of

existence of any vacancy or defect in the Constitution of the commission. (Sec.9)

Officers And Other Staffs
e The Central Government shall appoint Secretary-General of the Commission who is or
can be the Secretary of the Government of India,
e Such police and investigative staff under an officer not below the rank of Director
General of Police,

e Also may appoint administrative, technical and scientific staff if necessary. (Sec.11)

CHAPTER II1
FUNCTION AND POWERS OF THE COMMISSION (Sec.12 - 16)

Q6. What is the power and functions of the commission?

Functions
The commission shall,
e Inquire, suo motu or a petition presented by the victim or any other person on his
behalf of the direction of any court for,
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1. Any violation of human rights or abetment,
2. Negligence in the prevention of such violation by a public servant.

e Intervene in any proceeding involving any allegation of human rights pending before
the court and approval of the court.

o Visit jail or other institutions under the State Government, where persons are detained
or lodged for purpose of treatment, reformation or protection for the living conditions
of the inmates and make recommendations to the Central Government.

e Review the safeguards provided by the Constitution and to take measures for its
effective implementation.

e Review the factors including terrorism, the enjoyment of human rights and recommend
remedial measures.

e Study treated and other international instruments of human rights.

e Undertake and promote research on human rights.

e Spread human rights literacy and spread awareness of human rights through various
means.

e Encourage non-governmental organizations and institutions in the field of human
rights.

e Other functions necessary for the promotion of human rights. (Sec.12)

Powers

e The commission while enquire into complaints under this act shall have the power of a

civil court under the Code of Civil Procedure (1908),
1. Summoning and enforcing the attendance of witnesses and examining them on
oath;
. Discovery and production of any document;
. Receiving evidence on affidavits;
. Requisitioning any public record or copy thereof from any court or office;
. Issuing commissions for the examination of witnesses or documents;

. Any other matter which may be prescribed.

N o o A WN

. The commissions shall require any person to furnish information which the
commission is required.
e To enter any building or place where the commission has reason to believe that any
documents relating to the subject matter of the enquiry be found and may seize such
documents and take extracts or copies subject to Sec.100 of the Code of Criminal

Procedure, 1973.
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e After recording the facts which constitute the offence and the statement of the
accused, the commission shall forward the case to the magistrate having jurisdiction
and to hear and try the same.

e Every proceeding before the commission shall be deemed to the judicial proceedings
and the commission shall be deemed to be the Civil Court.

e Where the Commission considers it necessary or expedient to, by order shall transfer
the complaint filed or pending before the State Commission for disposal in accordance
with the act.

e No such complaint shall transfer unless such state commission has jurisdiction.

e Every complaint transfer shall be dealt with and disposed of by the state commission if
it is filed before it. (Sec.13)

Q7. What is the procedure for conduct investigation under this Act?
e The commission for the purpose of conduction enquiry shall utilize the services of any
officer or investigating agency of the State Government or the Central Government.
e Any officer or agency utilized for the investigation is subject to the direction and
control of the commission. It can,
1. Summon and enforce for the attendance of any person and to examine him.
2. Require the discovery and production of any documents.
3. Requisition any public record or copy from any office.
e Such officer or agency on investigation shall submit the report to the commission
within the prescribed time.
e The commission shall itself satisfy the correctness of the fact and conclusion arrived in

the report and for that purpose, the commission shall conduct inquiry. (Sec.14)

Statement Made By The Persons To The Commission

e No statement made by any person on giving evidence before the commission shall not
be used against him in any civil or criminal proceedings except the prosecution of false
statement.

e If the statement is made in reply to the question of the commission which he is

required.
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e When the subject matter is required to the subject matter of the inquiry. (Sec.15)

e If at any stage of proceedings the commission considers it necessary to inquire into the
conduct of any person.

o If the reputation of any person is likely to be prejudicially affected by the inquiry, it
shall give the reasonable opportunity to be heard and to produce evidence in his
defence.

e It shall not affect where the credit of the witness is being impeached. (Sec.16)

CHAPTER VI
PROCEDURE (Sec.17 - 20)

Q8. What is the procedure to inquire into complaints under this act?

e The commission while inquiring into the complaints of violation of human rights may
call for information or report from the Central Government or State Government or any
other authority or organization subordinate within specifies time.

o If the information or report is not received within a specified time, it may proceed to
inquire into the complaints on its own.

e On receipt of information or report if the Commission is satisfied, no further inquiry is
necessary it may not proceed with the complaint and inform the complainant.

e Without prejudice of Sec.17(1), if it considers necessary the commission ma initiate an

inquiry on the nature of the complaint. (Sec.17)

Steps During And After Inquiry
e The commission may take the following steps during or upon the completion of an

inquiry under this Act.
e Where the inquiry discloses the commission or negligence to prevent the violation of
public servant or abetment by a public servant, it may recommend to the concerned

Government or authority,
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1. To make payment of compensation or damages to the complainant or victim or
members of the family as the commission may consider necessary.
2. To initiate proceedings for prosecution or other action as the Commission thinks fit.

e It shall approach the Supreme Court or the High Court for such directions, orders or
writs as that court deems fit.

e Recommend to the concerned Government or authority at any stage of the inquiry for
the grant of the immediate interim relief to the victim or the members of his family.

e Provide a copy of the inquiry to the petitioner or his representatives.

e The Commission shall send a copy of its inquiry report with its recommendations to the
Government or authority within one month and shall forward its comments on the
report, including the action taken or proposed to be taken.

e The Commission shall publish its inquiry report and action taken or proposed to be
taken and recommendations made by it. (Sec.18)

e The Commission shall submit an annual report to the Central Government and to the

State Government and may at any time submit special reports on any matter (Sec.20)

CHAPTER V
STATE HUMAN RIGHTS COMMISSION (Sec.21 - 29)

Q9. How did the State Human Rights Commission constitute?

e The State Human Rights Commission consists of one chairman, a secretary and two
members.

e The headquarters of the State Commission shall be at any place as prescribed by the
State Government.

e The State Commission shall inquire into violation of human rights enumerated in List I
and List II in the Seventh Schedule of the constitution.

e Two or more State Government may with the consent of a Chairperson or member of a
State Commission appoint such Chairperson or member of another State Commission
with the consent.

e Every appointment under this sub-section shall be made after obtaining the
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Q10. How the Chairperson or a member of the State Commission is removed?

e The Chairperson or a member of a State Commission may resign his office by notice in
writing to the Governor.

e The Chairperson or any other person shall be removed from office only by the order of
the President of India on the ground of proved misbehaviour or incapacity after the
Supreme court on a reference made it to the President on inquiry held in accordance
with the procedure prescribed the Supreme Court of India.

e The President may remove the Chairperson or the member,

1. If he has adjudicated as insolvent,

2. If he is engaged in any paid employment outside the duties of his employment,

3. If he is unfit to continue in office by reason of affirmity of mind or body,

4. If he is declared as unsound mind and declared by the competent court,

5. If he is convicted and sentenced to imprisonment for an offence on the opinion of

the President involves moral turpitude. (Sec.23)

Term of Office

e The chairperson shall hold office for a period of five years or until he attains the age of
seventy years. He is eligible for re-appointment for a period of five years.

e A person appointed as a member shall hold office for five and shall be eligible for re-
appointment for five years.

e No member shall be appointed after attaining the age of seventy years.

e On ceasing to hold office, the Chairperson or member shall be eligible for re-
appointment under the Government of a State or under the Government of India.
(Sec.24)

Officers and other Staffs
e The State Government shall appoint an officer who shall be the Secretary of the State
Government,
e Such police and investigative staff under an officer not below the rank of Inspector
General of Police and other officers and staffs,

e Also may appoint administrative, technical and scientific staff if necessary. (Sec.27)
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Annual and Special Report
e The State Commission shall submit an annual report to the State Government and may

at any time submit special reports on any matter which is of urgency and importance.
(Sec.28)

CHAPTER VI
HUMAN RIGHTS COURT (Sec.30 - 31)

Q11. How did the Human Rights Courts establish?

e For the purpose of providing speedy trial or offences arising out of violation of human
rights, the State Government with the concurrence of the Chief justice of the High
court by notification specify for each district a court of Session to be a Human Rights
Court to try the said offences.

e It shall not apply to a court of session is already specified as a special court and a
special court is already constituted. (Sec.30)

e For every Human Rights Court, the State Government by notification specify a Public
Prosecutor or appoint an advocate who has been in practice as an advocate for not
less than seven years as a Special Public Prosecutor for the purpose of conducting
cases in the Court. (Sec.31)

CHAPTER VII
FINANCE, ACCOUNT AND AUDIT (Sec.32 - 35)

Q12. What is the procedure to maintain accounts and audits?
e The Commission shall maintain proper accounts and records and prepare an annual
statement of accounts in such form as prescribed by the Central Government in

consultation with the Comptroller and the Auditor-General of India.
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e The accounts of the commission shall be audited by the Comptroller and Auditor-
General at intervals and any expenditure incurred in connection with such audit shall
be payable by the Commission to the Comptroller and Auditor-General.

e The Comptroller and Auditor-General and any person appointed by him have the same
rights and privileges and the authority in connection with such audit as the Comptroller
and Auditor-General and Auditor-General.

e They shall have the right to demand the production of books, accounts connected
vouchers and other documents and papers and to inspect any of the Commission.

e The accounts of the Commission certified by the Comptroller and Auditor-General or
any other person appointed by him shall forward the accounts annually to the Central
Government by the Commission. (Sec.34)

Accounts And Audit Of State Commission

e The State Commission shall maintain proper accounts and relevant records and
prepare an annual statement of accounts in such form as prescribed by the State
Government with the Comptroller and Auditor-General of India.

e The accounts of the State Government shall be audited by the Comptroller and
Auditor-General at intervals and any expenditure incurred in connection with such
audit.

e The Comptroller and Auditor-General and any person appointed by him have the same
rights and privileges and the authority in connection with such audit as the Comptroller
and Auditor-General and Auditor-General.

e They have the right to demand the production of books, accounts, connected vouchers
and other documents and papers and to inspect any of the offices of the State
Commission.

e They shall have the right to demand the production of books, accounts connected
vouchers and other documents and papers and to inspect any of the State

Commission. (Sec.35)
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CASE LAWS

Case 1.

Vishaka And Others V. State Of Rajasthan And Others, 1997 SCC CRI 932.

The Government of India has made an official commitment, inter alia, to formulate and
operationalize a national policy on women which will continuously guide and inform action at
every level and in every sector to set up a Commission for Women's Rights to act as a public
defender of women's human rights to institutionalise a national level mechanism to monitor
the implementation of the Platform for Action. We have, therefore, no hesitation in placing
reliance on the above for the purpose of construing the nature and ambit of constitutional

guarantee of gender equality in our Constitution.

Case 2.

Dilip K. Basu V. State Of W.B And Others, 2003 SCC 12 174.

The Committee shall continue with the investigation of such incidents of human rights
violation as have been detected by it so far and brought to the notice of the Court. The State
Government and its officials shall continue to extend their cooperation, as may be required,
and release the funds required by the Committee for discharging its functions and for
completing the investigations in the light of this order. The investigations shall be completed
and reports shall be submitted by the Committee to this Court, a copy whereof shall also be

forwarded to the State Human Rights Commission.

Case 3.

Punjab State Human Rights Commission V. Jai Singh & Anr., Civil Appeal No. 5911
of 2012.

Held - The plain reading of the provision that the phrase “by a public servant” only qualifies
negligence in the prevention of such violation. The intention of the law is that the complaint
may be made of violation of human rights by any person or a complaint that a public servant

is being negligent in preventing violation.
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Case 4.

Executive Engineer, Kerala State Electricity Board, WP(C).No.30871 of 2013.

Held - The Human Rights Commission cannot decide any dispute which arises out of an
exercise of statutory powers and duties. The very nature and power of the Human Rights
Commission is recommendatory, when it is called upon to decide the rights of the individual

which otherwise available to his collectively.

Case 5.

Radha Mohan Sharma V. CPIO, File No: CIC/CBRUI/A/2017/156884/SD.

Held - The CBI is bound to share information relating to corruption or human rights violation,
irrespective of whether the information pertains to the CBI or its officers or to other persons

under its scanner. Need sensitization on Sec.24 of the RTI Act.

Case 6.

Balkrishna Porwal V. PIO, CIC/Posts/A/2018/102584.

The Central Information Commission (CIC) held that it is the human right of a person accused
of sexual harassment in his capacity as a citizen and accused under RTI Act and under the
principles of criminal justice, to get all the related information to defend himself in a penal
proceedings while imposing penalty on Public Information Officer for denying the information
to an officer accused of sexual harassment at workplace and recommend disciplinary enquiry

be conducted against him.

Case 7.

National Legal Services Authority V. Union Of India And Ors., 2014 SUPREME 3 66.
The human being and human rights underlie this substantive perception of the rule of law,
with a proper balance among the different rights and between human rights and the proper
needs of society. The substantive rule of law “is the rule of proper law, which balances the
needs of society and the individual”. This is the rule of law that strikes a balance between
society's need for political independence, social equality, economic development, and internal
order, on the one hand, and the needs of the individual, his personal liberty, and his human
dignity on the other. It is the duty of the Court to protect this rich concept of the rule of law.
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Case 8.

D.K. Basu V. State Of West Bengal And Others, 2015 SCC ONLINE SC 651.

Held - The State Governments shall take appropriate action in terms of Section 30 of the
Protection of Human Rights Act, 1993, in regard to setting up and specifying the Human
Rights Courts.

Case 9.

M/S Malabar Cements Ltd V. Shri K. Baburajan and Others, WP(C). No.1314 of
2016.

Held - The Human Rights Commission has no unlimited jurisdiction while setting aside its
order apparently in conflict with a High Court judgement. Clause (I) of Regulation 17 of the
Kerala State Human Rights Commission (Procedure) Regulations, 2001 provides that, the
Commission may dismiss in limine complaints, if the matter is covered by a Judicial verdict or
decision of the National Commission or a State Commission. Similarly going by Clause (i), the
Commission may dismiss the complaints in limine, where the matter raised is outside the

purview of the Commission or on any other ground.

Case 10.

Gaurav Kumar Bansal V. Union of India & Ors., WP(Civil) No. 1496 of 2018.

Held - The inhuman and violative of rights on such persons under Article 21 of the
Constitution of India, as even a person suffering from mental disability is still a human being
and his dignity cannot be violated. It is also against the spirit Sec.95 of the Mental Healthcare
Act, 2017.
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